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ASSATEAGUE ISLAND CONDEMNATION CASES OPINION NO. 3. UNITED 
STATES OF AMERICA v. 222.0 ACRES OF LAND MORE OR LESS, IN The COUNTY 

OF WORCESTER, STATE OF MARYLAND, R.C.L. MONCURE, EXECUTOR OF 
THE ESTATE OF CHARLES H. GROGAN, DECEASED, et al. 

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF MARYLAND 

√ 324 F. Supp. 1170; 1971 U.S. Dist. LEXIS 14034 

March 25, 1971

JUDGES: Thomsen, District Judge. 

OPINION: [*1171] THOMSEN, District Judge. 

In these consolidated condemnation cases, the owners 
of 134 tracts, embracing over 300 lots in Section A of 
Ocean Beach, on Assateague Island (Assateague), have 
joined with the Government in submitting to the court 
without a jury the determination of just compensation for 
those tracts. 

Assateague is 35 miles long and ranges between one-
third of a mile and two miles in width, with 22 shoreline 
miles in Worcester County, Maryland, and 13 in Virginia. 
The northern part of the island is separated from the 
mainland by Sinepuxent Bay, the rest by Chincoteague Bay. 
The northernmost six miles of Assateague consist of two 
large tracts of land, which are not involved in these cases. 
South of those tracts is a state park, two miles long, estab-
lished by Maryland in the early 1960s. The next 14 miles, 
from the state park to the Virginia line, are comprised prin-
cipally of two developments, Ocean Beach and South 
Ocean Beach. Section A of Ocean Beach is the northern-
most section, immediately south of the state park. 

The tracts involved in the present submission constitute 
almost all of the land in Section A not heretofore purchased 
by the Government. The date of taking was 27 April 1967 
for one of the tracts, 25 July 1967 for some, and 22 May 
1968 for the others. The act establishing the Assateague 
Island National Seashore, P.L. 89-195, 79 Stat. 824, 16 
U.S.C.A. §459f-1 et seq., became effective on 21 Septem-
ber 1965.
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 [*1172] To establish just compensation for the tracts 
as of the respective dates of taking, the Government relies 
primarily on sales of lots on Assateague, in the Ocean 
Beach and South Ocean Beach subdivisions, during the 
years 1961-1965. The lot owners contend that the num-
ber of such sales was not sufficient to provide a fair ba-
sis for determining a fair market value for the lots, and 
that prices during those years were depressed by special 
and unusual circumstances, including actions taken by 
the State of Maryland at the instance of the Secretary of 
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 A bill for the same purpose introduced in the 88th Congress in 

September 1963 did not pass. 

the Interior.
2
 The lot owners rely primarily on sales in 

north Ocean City, Maryland, and Fenwick, Delaware, 
which the Government argues are not comparable for a 
number of reasons. 

FINDINGS OF FACT 

1. The historical facts set out in the preliminary para-
graphs and Findings of Fact Nos. 1-20 in Assateague Island 
Condemnation Cases Opinion No. 2, 311 F. Supp. 1039, at 
1041-1049 (D. Md. 1970), are adopted as part of this opin-
ion, and should be read at this point. The history of the ill-
fated Assateague Island Bridge Corporation is set out in 
Findings Nos. 3-32 in Opinion No. 1, 306 F. Supp. 138, at 
141-148 (D. Md. 1969). Those findings are likewise 
adopted.
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The Lots 

2. All lots in Section A, as in other sections of Ocean 
Beach and South Ocean Beach, are 100 ft. X 200 ft. (0.46 
acres), except for a few irregularly shaped lots on the bay 
side. 

3. In Section A, 18 projected streets run east and west. 
The southernmost is Central Park North, which runs along a 
proposed park; then come, in order, N. 1st St. to N. 17th 
St.
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4. Two north-south streets were projected for the whole 
length of the development: Baltimore Boulevard, to run 
parallel to the ocean behind the first blocks of lots, and a 
dual-lane Coastal Highway, behind the next blocks.
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5. Most blocks contain 12 lots, but some contain fewer 
because of the irregular shoreline of the bay. There are four 

                                                           
2
 The lot owners also argue that if those sales are used at all, rec-

ognition should be given to the increase in the value of real 
estate during the years 1961 to 1967-1968. 

3
 The Court also adheres to the conclusions of law in those two 

opinions; both were cited with apparent approval in Owen v. 
Hubbard, 260 Md. 146, 271 A. 2d 672 (1970). 

4
 N. 18th St. runs along the border of the State Park. 

5
 In some sections Baltimore Boulevard would be diverted around 

a park or a parking area between some of the blocks in the 
commercial area of such section; in other sections, including 
Section A, it would run through the parking area. 
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ocean front lots between each pair of streets. Each of those 
lots fronts 100 ft. on the beach and runs back 200 ft. to an 
alley. Of the other lots, some front 100 ft. on east-west 
streets, some front 100 ft. on north-south streets. 

6. The lots in all blocks between N. 6th St. and N. 11th 
St. in Section A, including lots on the causeway,

6
 are com-

mercial lots, permitting hotels, motels and multi-family 
dwellings, as well as other commercial enterprises. All 
other lots in Section A are restricted to single family dwell-
ings.

7
 The recorded plats [*1173] of the other sections 

show both commercial and residential lots, but the propor-
tion of commercial lots in Section A is greater than in most 
other sections, even apart from the large number of com-
mercial lots on the causeway. 

7. A boardwalk was projected to run in front of the 
commercial lots fronting on the ocean. No buildings on the 
beach or on the beach side of the boardwalk were permitted 
by the restrictions anywhere in the subdivisions, except in 
one place, the pier site, at the south end of Section A. See 
311 F. Supp. at 1042-1043. 

8. The right of lot owners to use the entire beach as a 
private, community beach, see 311 F. Supp. at 1051-1053, 
was a valuable easement, which must be reflected in the 
just compensation allowed for each lot. 

9. The elevation of the lots in Section A, included in 
the submission, varies from 2.5 ft. above mean low water 
(MLW)

8
 to 12.1 ft. above MLW.

9
 The elevation of the in-

dividual lots was important for several reasons, set out in 
the following findings. 

10. Under applicable law and regulations, no building 
permit would be issued for the installation of a septic tank 
unless the elevation of the lot was 7 ft. above MLW, in or-
der to assure percolation. In order to have a septic tank, lots 
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 See Findings Nos. 26 to 28 in Opinion No. 1, 306 F. Supp. at 

147, and the conclusions therein with respect to the cause-
way lots, 306 F. Supp. at 150-156. 

7
 Except for a few lots on Washington Boulevard not included in 

this submission; and lots in blocks 312, 412 and 512, on the 
north side of the causeway, some of which are included. The 
areas referred to as Pier Site, Central Park and Harbor Site 
(see Opinion No. 2, 311 F. Supp. at 1051-1059), are located 
at the south end of Section A. The Fuel Dock Site is on the 
south side of the causeway and the Town Hall Site is at the 
west end of the causeway. The amount to be awarded for 
those properties is not a part of the present submission. 

8
 Some of the evidence refers to elevations as so many feet above 

mean sea level. Mean sea level at Assateague is 1.7 ft. above 
mean low water, so 5 ft. above MSL is 6.7 ft. above MLW. 
All elevations referred to in the evidence with reference to 
MSL have been translated to so many feet above MLW. 

9
 Except for a few lots which were entirely under water. 

with lower elevations would have to be brought up to 7 ft. 
above MLW by means of fill. 

11. Worcester County adopted a regulation in 1963 that 
buildings would have to have a first-floor elevation at the 
dune line of 18 ft. above MLW, with lower requirements 
for properties away from the beach, e.g., 10 ft. above MLW 
at the highway and 9 ft. above MLW on the bay side.
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12. Some of the lots on the bay side contain shallow 
sloughs, in which water is usually present; some lots are 
covered by water in whole or in part at normal high tides 
every day. Many lots are covered by water several times a 
year, when the tides are much higher than normal. 

13. The elevation of the lots on Assateague average 
somewhat lower than lots in Ocean City, which lies north of 
the inlet between Assateague and Ocean City cut by a storm 
in 1933. Some of the property in the Ocean City area also is 
covered by water when the tides are very high. 

Sales on Assateague 

14. The parties are agreed, and the Court finds, that 
sales on Assateague before 1961 cannot be considered as 
“comparable sales” and are of little or no value in determin-
ing just compensation for the takings in 1967 and 1968. The 
lot owners contend that even the later sales are not compa-
rable for various reasons, discussed below, but the Gov-
ernment takes the position that sales of lots on As-
sateague during the period 1961-1965, subject to appro-
priate adjustments, furnish the best guide to the value of 
the lots at the time of taking. 

15. During the period of active promotion, 1950-1955, 
customers were brought from the mainland to the bay side 
of Section A by a ferry. A road running in the projected bed 
of Baltimore Boulevard was given a thin macadam surface, 
which lasted until the 1962 storm, when the road was badly 
damaged and became impassable for ordinary motor vehi-
cles. After 1955 the Club operated the ferry when needed 
until the bridge from the mainland to the state park was 
completed in 1964. 

16. The pattern of prices during the period 1950-1955, 
when 90% of the 5,850 [*1174] lots were sold, was erratic. 
The developers sometimes sold adjacent and comparable 
lots at widely divergent prices, for no apparent reason ex-
cept what the purchaser could be persuaded to pay. 

17. During the next period, 1956-1960, the pattern was 
dominated by the fluctuating prospects of the Bridge Cor-
poration, including the building of the causeway, and the 
final abandonment of the bridge project by that corporation. 
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 The regulation was applicable not only to Assateague, but also 
to Ocean City, including north Ocean City. The required 
elevation can be achieved by building on piles or by raising 
the height of the dunes. 

2 



See Findings, 306 F. Supp. at 144-147, and 311 F. Supp. at 
1047. 

18. By 1961, however, the movement for a state bridge 
was well under way. The Assateague Island Bridge Study 
Commission had been appointed in 1959.

11
 Its report, made 

in December 1959, recommended immediate construction 
of a toll bridge from the mainland to the “Proposed State 
Park”. The report was based on a traffic and earnings study, 
which concluded that traffic would be generated primarily 
by development of the proposed State Park immediately 
north of Ocean Beach and by residential and commercial 
activities in Ocean Beach and South Ocean Beach. The 
report stated: 

“Since it appears likely that the development of the 
Ocean Beach-South Ocean Beach portion of As-
sateague Island, upon construction of a bridge, may 
somewhat parallel that of neighboring Ocean City, 
considerable study was made of Ocean City and the 
traffic characteristics of the major highways leading 
into the area. * * * Considerable reliance was placed 
upon the experience of comparable facilities which 
have been in operation for some time. * * * It appears 
that most land owners are waiting for the construction 
of a fixed crossing before initiating home construction. 
* * *” 

19. In 1961 the Legislature authorized the State Roads 
Commission to participate jointly with the State of Mary-
land and Worcester County in the cost of constructing such 
a bridge,

12
 and authorized the Board of County Commis-

sioners of Worcester County to issue $275,000.00 of bonds 
for that purpose.

13
 On November 24, 1964, the County 

Commissioners approved a resolution providing for the 
issuance of such bonds and for the levy of a 90 cent tax (per 
$100 valuation) on all Assateague Island real estate for the 
payment of those bonds. The owners of property which has 
not yet been taken or purchased by the Government were 
assessed for the payment of those bonds until June 30, 
1970. 

20. By the end of 1961 some 50 houses had been con-
structed in Ocean Beach and South Ocean Beach, and the 
Club, of which most lot owners were members, had com-
menced its efforts to maintain the barrier dunes at an ade-
quate height. 

21. A substantial number of sales of one or more lots 
on Assateague were made during 1961 and the first two 
months of 1962, before the March 1962 storm. Aside from 
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 Pursuant to Joint Resolution No. 12 of the General Assembly of 
that year. 

12
 By Chapter 646 of the Laws of 1961. 

13
 By Chapter 647 of the Laws of 1961. 

a few lots sold at very low prices (for which there is usually 
an explanation, such as low land) and one or two sales at 
exceptionally high prices, the sales show a fairly consistent 
pattern for the various types of lots. 

The March 1962 Storm 

22. The entire coastal areas of Maryland and Delaware, 
as well as parts of Virginia and New Jersey, were flooded 
for several days during a storm in March 1962. That storm 
was of a severity which is likely to occur only twice a cen-
tury, but other severe storms are likely to occur with much 
greater frequency. 

23. The storm destroyed, severely damaged or 
moved most of the buildings on Assateague and dam-
aged the paved road to such an extent that it was not 
usable by ordinary vehicles. The barrier dunes all along 
the coast were seriously damaged; in some areas of As-
sateague they were nearly destroyed. There was extensive 
property damage in Ocean City and other coastal areas. 
The storm had [*1175] a depressing effect on the mar-
ket, not only for lots on Assateague, but also for prop-
erty in the Ocean City area. 

24. With the assistance of the Corps of Engineers, 
Ocean City and other developed areas restored their 
barrier dunes quite rapidly. Property values in the 
Ocean City area recovered quickly, and moved rapidly 
upward during the years 1963-1968. 

25. Less and later assistance was afforded undeveloped 
areas, and the resources of the Club were insufficient to 
maintain the dunes at an adequate level along the entire 
beach for which the Club was responsible. 

26. There were not many sales of lots on Assateague 
during the years 1963, 1964 and 1965, before the As-
sateague Island National Seashore Act became law on Sep-
tember 21, 1965. They show some recovery from the prices 
during the year or so after the March 1962 storm, and the 
prices in 1964 and 1965, on the whole, do not compare un-
favorably with the 1961 prices. But the sales after March 
1963 were affected by the wide publicity which the news 
media gave to the activities of the National, State and 
County governments, set out in Findings 27 to 36, as 
well as by the many other problems existing in the years 
1963 to 1965 which had to be faced by the lot owners 
who wished to build on their lots. Those problems are set 
out in Finding 37(a) to (f). 

Activities of the Federal, State and County Govern-
ments 

27. In April 1963 the Secretary of the Interior, Stewart 
L. Udall, forwarded to the then Governor of Maryland, J. 
Millard Tawes, a report entitled “ASSATEAGUE ISLAND AND 
VICINITY: STUDY OF RECREATION VALUES AND POTENTIAL 
USE”, prepared by the Bureau of Outdoor Recreation, rec-
ommending public ownership of Assateague Island, either 
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wholly by the United States or in conjunction with the State 
of Maryland. Shortly thereafter the Secretary visited As-
sateague. 

28. At about this time the State announced that it in-
tended to advertise for bids for the construction of the As-
sateague Island Bridge. The Secretary publicly urged the 
Governor not to advertise for bids and to delay con-
struction of the bridge until further consideration could 
be given to Interior’s proposal to create a National Sea-
shore. Nevertheless, the Maryland State Roads Commis-
sion advertised for bids. Again, the Secretary publicly asked 
the Governor not to award a contract, urging by letter dated 
May 2, 1963, “deferral of the bridge for a year until Con-
gress has had an opportunity to evaluate the legislative pro-
posals that will soon be placed before it to create a National 
Seashore”. In explanation of this request, Secretary Udall 
stated, in part: 

“1. It is our understanding that the State park will not 
be developed and ready to receive any substantial 
number of visitors for approximately two years. There-
fore, there is no need to build a bridge at this time to 
provide access to the park. Furthermore, if a bridge 
were constructed and opened, there very probably 
would develop health, sanitation, and other manage-
ment problems as a result of an influx of large numbers 
of people prior to adequate developments to care for 
them. * * * 

“* * * 

“3. The third point is that the building of the planned 
bridge with public funds at the present time, in view of 
the uncertain future of the Island, would result in a 
monetary windfall to present property owners, many of 
whom purchased these lots for speculative purposes. 
We think such action would be looked upon with dis-
favor by the Congress and by the general public.” 

He concluded by observing that “such action would 
avoid unnecessary inflation and speculation in land values”. 

29. The Maryland Board of Public Works
14

 decided 
not to delay construction [*1176] of the Assateague Island 
Bridge, but required the County Commissioners of Worces-
ter County to impose a moratorium on any building permits 
for Assateague until the bridge should be completed. 

30. At the same time, the Maryland State Department 
of Health adopted a requirement that all applications for 
individual sewage disposal systems on Assateague be sent 
to Baltimore for “review and concurrence” by officials 
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 Composed of the Governor, the Comptroller and the State 
Treasurer, which operates as the Executive Committee for 
the State Government. 

there. The result of this novel requirement was a com-
plete withholding of all sewage disposal permits for As-
sateague Island. 

31. In September 1963, a bill was introduced in the 
United States Senate for the establishment of Assateague 
Island as a National Seashore. S. 2128, 88th Congress, 1st 
Session.

15
 

 32. In January 1964 the Circuit Court for Worces-
ter County struck down the County’s building permit 
moratorium.

16
 However, permits for septic tanks con-

tinued to be withheld by the Department of Health. The 
Circuit Court held in July 1964 that such withholding 
was illegal,

17
 but an appeal was taken and the permits 

continued to be withheld pending the appeal. See Find-
ing 36. 

33. During 1964 the Maryland Board of Public Works 
conducted hearings to obtain the views of proponents and 
opponents of the proposed national seashore. In August 
1964 the Subcommittee on Public Lands of the Committee 
on Interior and Insular Affairs of the United States Senate 
commenced hearings on the proposed legislation. Media 
coverage of these proceedings was substantial, and the Club 
sent information about them to all property owners. 

34. In September 1964, the Assateague Island 
Bridge from the mainland to a point just north of the 
State Park was officially opened to the public. However, 
at that time there was no improved road from the bridge 
across the State Park or down the Island. Pressure from 
property owners developed, and in November 1964 the 
County Commissioners decided to construct a tempo-
rary road across the State Park to tie in with the re-
mains of the surfaced road in Section A, referred to in 
Findings 15 and 23. But the State Department of Forests 
and Parks obtained an injunction prohibiting the 
County Commissioners from planning or constructing 
any such road.

18
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 That bill did not pass, but the bill which became law was intro-
duced early in 1965. 

16
 Trimper v. Carter et al., No. 3525 Chancery, Circuit Court for 

Worcester County. 
17

 Walker v. State Health Department, No. 3577 Civil, Circuit 
Court for Worcester County. 

18
 See Ellis v. Redden et al., No. 8248, Chancery, Circuit Court for 

Worcester County, Md. (November 1964). In November 
1964 the Chairman of the Commission of Forests and Parks 
stated why the Commission would not permit the County to 
construct such a road. He said: 

  “* * * this would encourage residential and com-
mercial development of the Island and would 
probably have an adverse effect on the attitudes of 
Congress insofar as passage of the federal legislation 

4 



35. In March 1965, the Subcommittee on Parks and 
Recreation of the United States Senate held hearings, at 
which Governor Tawes stated: 

“We in Maryland are doing everything legally pos-
sible to prevent residential and commercial devel-
opment on the island. So far we have been successful, 
but legal actions are now pending before our courts to 
require the issuing of building permits for improve-
ments on the island. We are doing our [*1177] very 
best to hold the line but I don’t know how long we 
can prevail.”

19
 

36. In May 1965, the Maryland Court of Appeals, in 
State Health Department v. Walker, 238 Md. 512, 209 A. 
2d 555, affirmed the decision of the Circuit Court for 
Worcester County in striking down the State Depart-
ment of Health’s arrangement for the handling of appli-
cations for sewage disposal permits on Assateague. 
Thereafter, the Health Department issued permits to those 
whose applications met all the regulatory criteria. However, 
four months later (September 21, 1965) the Act creating the 
Assateague Island National Seashore became law. 

Other Problems Faced by Lot Owners who Wished to 
Build on Their Lots 

37. During the years 1961 to 1965, inclusive, apart 
from the problems created by the State and Federal Gov-
ernments, the owners of lots on Assateague and prospective 
purchasers of such lots were faced with serious problems 
before they could build. Those problems included: 

(a) The lack of a public water system, with the conse-
quent need to dig wells if a lot owner wished to build 
before a public water system could be obtained. 

(b) The lack of a public sewage system, with the con-
sequent need to use septic tanks until a public sewage 
system, or a smaller private or semi-public system 
serving a substantial number of lots, could be obtained. 

(c) Not more than 50% of the lots in any block could 
be developed with septic tanks. Any greater use of 
septic tanks would have been likely to result in satura-
tion of the ground and the creation of drinking water 

                                                                                                 
in Congress is concerned. * * * We repeat our initial 
judgment: the fulfillment of Assateague Island as a 
public park can be best accomplished through the joint 
effort of the citizens of Worcester County, the State of 
Maryland and the Department of the Interior.” 

 The State was not willing to impair its position in regard to 
Maryland’s eligibility for federal funds. See $1,000,000 
payment to the State of Maryland authorized by Section 
3(a), P.L. 89-195. 

19
 Hearings on S. 20 and S. 1121 before the Subcommittee on 

Parks and Recreation of the Senate Committee on Interior 
Affairs, 89th Cong., 1st Sess., at p. 27 (1965). 

problems. The remaining lot owners would have to 
wait until a sewage system was developed. 

(d) Since no building permit would be issued for the 
installation of a septic tank unless the elevation of the 
lot was at least 7 ft. above MLW, the owners of lots 
with lower elevations would have to bring them up to 7 
ft. above MLW by means of fill. Dirt for such fills 
could be hauled to Assateague from the mainland at a 
cost of about $1.75 per cu. yd., or, with the approval of 
governmental authorities, could be dredged from Si-
nepuxent Bay. Until a usable road down the island 
was constructed, with necessary side roads to most 
of the lots, such hauling would have been impracti-
cal. Dredging operations would have been practical 
only if a substantial number of lot owners would buy 
fill at the same time. 

(e) Institutions which supply mortgage money 
would not finance homes and other buildings on As-
sateague unless and until there were adequate dunes 
along the beach to protect the Island from normal 
tides and cyclic storms, such as occur every year. 
The dunes were inadequate in many places, and the 
Club was unable to raise sufficient money to make 
them adequate, although along some stretches of the 
beach, sand fences had built up reasonably adequate 
dunes.  

(f) The greatest obstacle to development was the fact 
that there were more than 2,500 lot owners. It would 
have been extremely difficult, if not impossible, to 
achieve adequate cooperation among them to raise the 
necessary money for orderly development. 

Sales in north Ocean City and Delaware 

The appraisers for the lot owners relied upon sales in 
north Ocean City and a few sales in Delaware as compara-
ble sales in fixing their values for the lots on Assateague 
included in the present submission. They testified that they 
gave consideration to the sales on Assateague, but they used 
none of them as comparable sales, and the Court finds that 
they gave little or no consideration to sales on Assateague. 

 [*1178] 38. The town of Ocean City occupies the en-
tire portion of Fenwick Island south of the Delaware line. 
The older part of the town lies at the southern end of that 
island. Many new developments, known by various names, 
are part of what is often called north Ocean City and will be 
referred to collectively herein as north Ocean City. All are 
legally part of the town of Ocean City. Fenwick, Delaware, 
lies just north of the State line. 

39. Ocean City has been for many years an established 
resort, with many hotels, motels and properties which can 
be rented. During all material times it has had drug stores, 
restaurants and other commercial establishments, as well as 
police and fire protection. North of the Delaware line there 
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are other established resort communities, with similar facili-
ties. 

40. All of the properties in north Ocean City and in 
Delaware referred to by the lot owners and their appraisers 
have had at all material times access by means of a paved, 
six-lane highway to the public and commercial facilities in 
Ocean City and to similar facilities north of the State line. 

41. Most of the sales cited by the appraisers for the lot 
owners were made by two or three large developers, who 
bought acreage, subdivided it, filled and graded the lots and 
roads, built lagoons and saw to it that water and sewers 
would be available to the purchasers of such lots, either 
before the sales or shortly thereafter. The plans for public 
water and sewers in the northern sections of Ocean City 
were either completed or well under way by 1967 and 1968. 

42. All of the land east of the Coastal Highway in north 
Ocean City is zoned to permit hotels, motels and multi-
family dwellings. There are few single-family residences 
east of the Highway, but many motels, condominiums, and 
smaller multi-family dwellings. The land west of the High-
way has been developed by the two or three large develop-
ers referred to in Finding 41. 

43. The sales in north Ocean City and Fenwick after 
1965 show the effect of the taking by the Government of 
the lots on Assateague and their consequent removal 
from the market. 

The Time Factor 

44. Land values throughout the United States have 
been rising at a rate of between five and ten percent per 
annum, and the value of land suitable for recreational 
use has increased even more rapidly.

20
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 A report prepared and published by the Department of the Inte-
rior in January 1967, by the Bureau of Outdoor Recreation, 
entitled Recreation Land Price Escalation, stated: “There has 
been a steady upward trend in land values almost every-
where in the Nation. Land values appear generally to be ris-
ing, on the average, from 5 percent to 10 percent annually. 
And the prices of land suitable for public recreation use and 
administration are rising at a considerably higher rate.” 

 The report was prepared at the request of President Johnson, 
who in his “National Heritage Message” to Congress in Feb-
ruary 1966, had voiced his concern over the “spiraling cost 
of land acquisitions by the Federal Government, particularly 
for water resource and recreational purposes”, and had 
called upon certain officials, including the Secretary of the 
Interior, “to investigate procedures for protecting the Gov-
ernment against artificial price spirals”. The report gave as 
one of the primary causes of land price escalation “Keen 
competition between individuals, developers, and public 
agencies for prime recreation lands, particularly those which 
are water-oriented”. 

45. As a result of the 1962 storm, however, the values 
of land on Assateague in 1963 did not rise above the 1961 
values. 

46. Principally because of the acts of the State and 
Federal Governments looking to the acquisition of As-
sateague by the Federal Government as a national sea-
shore, including the usual legislative processes as well as 
the unusual activities set out in Findings 27 to 35, there 
were relatively few sales on Assateague during the years 
1964-1967; and it is [*1179] hard to find a consistent pat-
tern in those sales. 

47. If it had not been for the acts of the State and Fed-
eral Governments, set out in Findings 27 to 35, the values 
of the lots on Assateague would probably have begun by 
the end of 1963 to rise above the 1961 values. However, 
because of the problems faced by lot owners on Assateague, 
set out in Findings 37(a) to (f), 48 and 49, the rate of in-
crease on Assateague would have been less than the rate of 
increase in north Ocean City during the years 1964-1968. 

48. If the Act creating the Assateague Island Na-
tional Seashore had not been adopted in September 
1965, lot owners and prospective purchasers of lots on 
Assateague might reasonably have expected that an 
adequate road would have been built by the County 
across the State Park and down the Island before 1967, 
and that some one-family residences, some motels, and a 
few stores would probably have been built by the dates of 
taking in 1967-1968. They could not reasonably have ex-
pected any considerable amount of mortgage money to have 
been available until the sand dunes were brought to and 
maintained at a satisfactory height. They could not reasona-
bly have expected any public sewer system by 1968,

21
 al-

though a small private or semi-public sewage treatment 
plant for a group of lots might have been practicable. Not 
more than half of the lots in a block would have been per-
mitted by the County to have septic tanks, and the construc-
tion of septic tanks would have required more or less fill on 
many lots. It would have been necessary to build lateral 
roads and solve water problems. 
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 The applicable law permitted the creation of Sewer Districts 
and the issuance of bonds, secured by assessments on the 
property owners served. Anno. Code of Md., Art. 43, §645 
et seq. (1965 Repl. Vol. & 1970 Supp.). Any common facil-
ity on Assateague could be developed only by the concur-
rence of a significant number of lot owners. Governmental 
action, such as the creation of a Sewer District, would have 
required concerted effort by the lot owners. North Ocean 
City has many multi-family residential units. Since most of 
the lots on Assateague were restricted to single-family units, 
the cost of a sewage disposal system would probably have 
been higher per family on Assateague than in north Ocean 
City. 
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49. The greatest obstacle to development would still 
have been the fact that there were over 2,500 lot owners. 
It would have been extremely difficult, if not impossible, 
to achieve adequate cooperation among them to raise 
the money necessary for orderly development. They had 
had great difficulty in building up the dunes after the March 
1962 storm, and had not been able to make the road pass-
able. Some of the lot owners were disillusioned. Others 
wanted to keep up the fight, and with the help of the County 
authorities they could have accomplished something by 
1967-1968. But they could not have made the market 
value of their lots anywhere near the values estimated 
by their appraisers. 

Highest and Best Use 

In Olson v. United States, 292 U.S. 246, 54 S. Ct. 704, 
78 L. Ed. 1236 (1934), the Supreme Court stated at page 
255, 54 S. Ct. at page 708: 

“Just compensation includes all elements of value 
that inhere in the property, but it does not exceed 
market value fairly determined. The sum required to 
be paid the owner does not depend upon the uses to 
which he has devoted his land but is to be arrived at 
upon just consideration of all the uses for which it is 
suitable. The highest and most profitable use for which 
the property is adaptable and needed or likely to be 
needed in the reasonably near future is to be consid-
ered, not necessarily as the measure of value, but to the 
full extent that the prospect of demand for such use af-
fects [*1180] the market value while the property is 
privately held. * * *”

22
 

Although many of the lots in Section A were shown on 
the plat as commercial lots (permitting use for motels, 
multi-family dwellings and commercial uses), it probably 
would have been a long time before there would have been 
any considerable demand for stores and other commercial 
uses other than motels and multi-family dwellings.

23
 

Acts of the Federal and State Governments 

The principal legal problem in this case is the effect 
that should be given to the actions of the State of Mary-
land, which were induced to a considerable extent by the 
Secretary of the Interior, and were intended to prevent 
any building on Assateague during the years 1963-1965. 
See Findings 27 to 35. 

                                                           
22

 See also 4 NICHOLS, EMINENT DOMAIN, (3d ed.), §12.314; 1 
Orgel, VALUATION UNDER EMINENT DOMAIN (2d ed.), §30, at 
141; United States v. Benning, 330 F.2d 527 (9 Cir. 1964). 

23
 See Olson v. United States, supra; United States v. Certain 

Land in Baltimore County, 209 F. Supp. 50 (D. Md. 1962); 
United States v. 1,108 Acres of Land, 204 F. Supp. 737 
(E.D.N.Y. 1962). 

The lot owners argue that the effect of those actions 
was so great that it made the sales of lots on Assateague 
during those years inherently unreliable as an index to the 
value of their lots in 1967-1968.

24
 

The Government, on the other hand, argues that 
those actions of the State were mere “incidents of own-
ership”; that they were taken for a variety of reasons,

25
 

including the preservation of the health of the people 
who might build on the Island, unconnected with the 
possible acquisition by the Government; and that the 
cases relied on by the lot owners are not in point. 

The Court concludes that in the context of the pre-
sent case the consequences of those actions should not be 
ignored or dismissed as “incidents of ownership”. It 
would be unfair to permit the condemning agency to 
depress property values, directly or indirectly, by inter-
fering with the property owners’ rights to use their land, 
and then take advantage of such depression to reduce 
the price which it must pay for the property. In United 
States v. Virginia Electric & Power Company, 365 U.S. 
624, 81 S. Ct. 784, 5 L. Ed. 2d 838 (1961), the Court said: 

“* * * The court must exclude any depreciation in 
value caused by the prospective taking once the 
Government ‘was committed’ to the project. * * * 
Accordingly, the impact of that event upon the like-
lihood of actual exercise of the easement cannot be 
considered. As one writer has pointed out, ‘[it] 
would be manifestly unjust to permit a public au-
thority to depreciate property values by a threat * * 
* [of the construction of a government project] and 
then to take advantage of this depression in the 
price which it must pay for the property’ when 
eventually condemned. 1 ORGEL, VALUATION UNDER 
EMINENT DOMAIN, §105, at 447 (2d ed.); see Congres-
sional School of Aeronautics Inc. v. State Roads 
Commission, 218 Md. 236, 249-250, 146 A. 2d 558, 
565.”

26
 United States v. Virginia Electric & Power 

Co., 365 U.S. at 636, 81 S. Ct. at 792. 

                                                           
24

 They cite United States v. Meadow Brook Club, 259 F.2d 41 
(2 Cir. 1958), cert. denied, 358 U.S. 921, 79 S. Ct. 290, 3 
L. Ed. 2d 239; Drakes Bay Land Company v. United 
States, 191 Ct. Cl. 389, 424 F.2d 574 (Ct. Claims 1970); 
Board of Com’rs of State Institutions v. Tallahassee B. & 
T. Co., 108 So. 2d 74 (Fla. App. 1959); Jarrott v. Scriv-
ener, 225 F. Supp. 827 (D.D.C. 1964). 

25
 See the majority and dissenting opinions in State Dept. of 

Health v. Walker, 238 Md. 512, 209 A. 2d 555 (1965), and 
Finding No. 36 herein. 

26
 See also the cases cited in fn. 24, above, and In re Inwood Hill 

Park, 230 App. Div. 41, 243 N.Y.S. 63 (1930), aff’d 256 
N.Y. 556, 177 N.E. 138 (1931); Carl M. Freeman Associ-
ates, Inc. v. State Roads Commission, 252 Md. 319, 250 A. 
2d 250 (1969); City of Baltimore v. United Five & Ten Cent 
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[*1181] The governmental actions set out in Findings 
27 to 35 should be considered by the Court in determining 
the weight which should be given to the 1963-1965 sales of 
lots on Assateague; but they do not require that those sales 
should be disregarded. 

The lot owners contend that the adjustments which 
must be made to the Assateague sales for a variety of 
reasons makes it necessary to resort to comparable sales 
elsewhere.

27
 

The Court agrees that consideration should be given to 
sales in north Ocean City and Fenwick, cited by the ap-
praisers for the lot owners. But the Court finds and holds 
that the comparability of those sales and the weight to be 
given them is greatly reduced by the evidence in this case, 
namely; that at the time those sales were made, the proper-
ties had the benefit of a six-lane paved highway running to 
established developments both to the north and to the south, 
with drug stores, restaurants, and other commercial estab-
lishments, fire protection and police protection, and water 
and sewers either already available or promised by the sub-
stantial developers who made most of the sales. See Find-
ings Nos. 39 to 43. 

The lot owners argue that there was no physical reason 
why the development which occurred in north Ocean City 
during the middle and late 1960s could not have occurred 
on Assateague. It is true that the topography of the two re-
gions is much the same; but the lot owners overlook the 
problems set out in Findings 37, 48 and 49.

28
 

                                                                                                 
Stores, Inc., 250 Md. 361, 243 A. 2d 521 (1968); Congres-
sional School of Aeronautics, Inc. v. State Roads Commis-
sion, 218 Md. 236, 146 A. 2d 558 (1958); Symonds v. Buck-
lin, 197 F. Supp. 682 (D. Md. 1961). 

27
 The lot owners rely on such cases as United States v. 25.406 

Acres of Land, etc., 172 F.2d 990 (4 Cir. 1949), cert. den. 
337 U.S. 931, 69 S. Ct. 1496, 93 L. Ed. 1738 (1949); United 
States v. Lowrie, 246 F.2d 472 (4 Cir. 1957); United States 
v. 124.84 Acres of Land, Warrick County, Ind., 387 F.2d 912 
(7 Cir. 1968); United States v. 60.14 Acres of Land, 362 
F.2d 660 (3 Cir. 1966); Hays v. State of Texas, 342 S.W. 2d 
167 (Tex. Civ. App. 1960); Knollman v. United States, 214 
F.2d 106 (6 Cir. 1954); United States v. Benning, 330 F.2d 
527 (9 Cir. 1964). 

28
 This case is different from the Bodie Island case [United States 

v. Bodie Island], 262 F. Supp. 190 (E.D.N.C. 1967), cited by 
the lot owners. In that case (1) the Court found it necessary 
to utilize sales outside the subject area because there were 
no recent sales therein; in our case there was a substantial 
number of sales on Assateague itself in the recent past; and 
(2) the sales outside the subject property used for compari-
son were at the same stage of development and had the same 
potential uses as the subject properties. 

Ultimate Findings and Conclusions 

Voluntary, “arms-length” sales of lots on As-
sateague during the year 1961 and in the first two 
months of 1962 were sufficient in number and made 
under such conditions as to be worthy of consideration 
in this case, subject to proper adjustment for the time 
factor, i.e., the increase in land values, particularly rec-
reational land values, over the years, and the other fac-
tors set out in the findings and conclusions herein. 

These factors, favorable and unfavorable, with respect 
to the feasibility of constructing houses, motels or stores on 
Assateague, were evident in 1961 and affected the value of 
the lots. Most of them, both favorable and unfavorable, 
would have continued in 1967 and 1968, if there had been 
no taking. There would probably have been an improved 
road down the Island by 1967-1968,

29
 and probably a pub-

lic water supply and street lighting. But the lot owners 
would still have been faced by the problems caused by the 
lack of one or more developers of a considerable number of 
contiguous lots, the difficulty of getting the many lot own-
ers to agree on how to obtain and how to spend the money 
necessary [*1182] to raise and maintain the dunes at a 
height sufficient to satisfy mortgage lenders, and how to 
obtain an adequate sewage system.

30
 On the other hand, the 

location of Assateague near Baltimore, Washington and 
other cities, the size of the lots, the high quality of the 
beach, and the right of each lot owner to use the entire 
beach as a private, community beach, would have remained 
as favorable factors. 

After viewing the tracts and considering all the evi-
dence, the Court finds that an adjustment at the rate of 
about 50% should be made to bring 1961 values of land 
on Assateague up to 1967-1968 values. With such a time 
adjustment, and suitable adjustments for special situations 
set out below, the Court finds that the voluntary arms-
length sales of lots on Assateague in 1961 and in 1962 be-
fore the storm may generally be regarded as the best guide 
to what is just compensation in this case. 

Valuation of Lots and Tracts 

The Court has placed the lots to be valued in this case 
in several categories and sub-categories, has made an al-
lowance for common ownership of two or more adjacent 
lots, has provided for certain adjustments, downward based 
on low elevation and upward based on the presence of a 
well, and has treated a few tracts as special situations. 

                                                           
29

 Lateral roads and the necessity of bringing in fill for many of 
the lots would still have presented problems. 

30
 See note 21. 
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(A) Elevations
31

 

I. The valuations set out in (B) below are for lots with 
elevations of 6 ft. or more above MLW. 

II. For lots with elevations between 4 ft. and 5.9 ft. 
above MLW, deduct $500 per lot from the amounts 
stated in the schedule. 

III. For lots with elevations between 2 ft. and 3.9 ft. 
above MLW, deduct $1,000 per lot from the amounts 
stated. 

IV. For lots with elevations less than 2 ft., deduct 
$1,250 per lot from the amounts stated.

32
 

(B) Categories 

As indicated in (A), above, the following valuations are 
for lots with elevations of 6 ft. or more above MLW. 

I. Ocean front 

(a) Residential   

 (1) Corner lots $7,500 

 (2) Other $7,000 

(b) Commercial  

 (1) Corner lot $8,500 

 (2) Other $8,000 

II. From the alley behind the Ocean front lots to the east 
side of Baltimore Boulevard. 

(a) Residential  

(1) With side on alley (first lot behind 
ocean front) 

$3,500

(2) Other $3,000

(b) Commercial  

(1) With side on alley (first lot behind 
ocean front) 

$4,000

(2) Facing on Baltimore Boulevard or 
Park Lane 

$4,000

(3) Other $3,500

                                                           
31

 The elevations of the lots can be estimated with reasonable 
accuracy to a tolerance of 1 ft. 

32
 These deductions are less than the cost of bringing the lots up to 

an elevation of 7 ft. above MLW, but the sales during and 
after 1961 do not warrant greater deductions. 

III. From west side of Baltimore Boulevard to east side 
of Coastal Highway. 

(a) Residential $2,500

(b) Commercial  

(1) Facing on Baltimore Boulevard or 
Park Lane 

$3,750

(2) Facing on Coastal Highway
33

 $3,000

(3) Other $2,500

[*1183] IV. Coastal Highway to Bay, except Blocks 521, 
531, 541, 551.

34
 

(a) Residential $2,250

(b) Commercial  

(1) Facing dredged harbor or fuel dock $4,000

(2) Facing on Coastal Highway $3,000

(3) Other $2,250

Block 521 $3,500

Block 531 $3,750

Block 541 $4,000

Block 551  

The 2 westernmost lots  $6,500

Other lots in 551  $4,250

                                                           
33

 Although lots on the dual lane Coastal Highway might ulti-
mately have been more valuable than lots on Baltimore 
Boulevard, the latter would probably have been built first. 

34
 The fact that most of the lots on the causeway have a common 

ownership would make it feasible for these lots to have been 
developed sooner than other lots on the Island. 

 The high prices paid for some lots on the causeway in 1958 
were caused by the expectation that the bridge would be 
built in that area, and that those lots would therefore have 
exceptional value for various commercial purposes. Since 
the bridge was built elsewhere, those hopes had been disap-
pointed long before 1965, as is evident from the sales of 
causeway lots in 1961 and thereafter. 

 On the other hand, some of the causeway lots provide fine 
views of the bay, which would make them attractive for mo-
tels and restaurants, as well as private dwellings. Other 
causeway lots have extra value because of their proximity to 
the dredged harbor. 

 The fact that the title to the causeway land created by fill is a 
base fee rather than fee simple, see 306 F. Supp. at 150-156, 
makes no substantial difference in the valuation of the tracts. 
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(C) Other Additions 

I. Common ownership of two or more adjacent lots. 

(a) Ocean front, $500 per lot 

(b) Other, $250 per lot 

II. For a well, add $750. 

(D) Special Situations 

Tract 1-1 $49,500

Tract 1-144, Lots 1 and 2 in Block 111. Lot 1 is 
one of the two commercial lots on Coastal High-
way

35
 first reached by driving south from the 

bridge. 

$7,500 

Tract 1-148, Lots 9 and 10 in Block 111. Lot 9 is 
one of the two commercial lots on Baltimore 
Boulevard first reached by driving south

36
 from 

the bridge plus $750 for a well 

$7,500,

That part of Tract 1-135 lying west of Philadel-
phia Avenue and north of N. 11th Street, desig-
nated as Parcel 1 on Government Exhibit 4  

$5,000 

That part of Tract 1-135 lying west of Philadel-
phia Avenue and south of N. 10th Street, desig-
nated as Parcel 2 on Government Exhibit 4  

$5,000 

Counsel should agree upon an appropriate judgment 
order. 

                                                           
35

 The other similar lots have been purchased by the Government. 
36

 The other similar lots have been purchased by the Government. 
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