
IN THE THIRD DISTRICT COlJRT ()F APPEAL
FOR THE STATE OF F~LORI:DA

STATE OF FLORIDA, DEl?ARTMENT
OF ENVIRONMENTAL PROTECTION,
on behalf of the BOARD Ol~ TRUSTTES OF
THE INTERNAL IMPROVEMENT TRUST FUND,

Appellant,

v. DC.A Case No. 3D08-2819

EVERETT G. WEST, R. FURMAN RICHARDSON
and, UNICA TRADING CORPORATION,

Appellees.
/-----------------

APPELLANT'S MOTION FOR REI-IEARING
AND C~ERTIFICATIONOF C01\fFLICT

Pursuant to rule 9.330(a), Florida Rules ofi\ppellate Procedure, the State of

Florida Department ofEnvironmental Protection, on behalf of the Board of

Trustees of the Internal Improvement Trust Fund ("DeI>artment"), moves for

rehearing of the Court's decision dated October 21, 20019, and for certification of

conflict with the decision of another district court. Th(~ Department seeks

rehearing in this case because it is apparent from the face of the decision that the

Court has overlooked the trial court's undisputed detennination l that, from the date

1 While the respondents (collectively "West"), in their answer brief at 18- 24,

assert that the "taking" which was effective from 1982~ through the date of de jure
1



"the County adopted the major development moratorium on February 9,

1982...until the de jure taking in 2004, condemnees were deprived ofall beneficial

use oftheir property." (R: IX at 1466 ) (Emphasis added); see also Initial Brief at

13 (quoting from Order Granting Defendants' M()tion in Limine on the Issue of

Condemnation Blight at (R:: IX at 1466). Contrary to the trial court's

determination that--through deprivation of "all beneficial use" of West's property--

a categorical or per se, Lucas-type2 "taking" had occurred effective February 9,

1982 (which finding no party has appealed), this Court's decision reflects that the

"actual taking did not occur until 2004." Florida Dep't ofEnvtl. Protection v.

West, --- So. 3d ----, 2009 WL 3364925, *2 (Fla. 3d DCA 2009). Even if

valuation, as here, is determined through eminent domain proceedi11gs, rather than

"taking" was "tenlporary," this argument is vvholly inconsistent with the trial
COllrt's determination. Since West did not contest such determination through
cross-appeal before this Court, its argument that---contrary to the judicial finding of
an uninterrupted categorical "taking" from 198:~ to the date of de jure "taking"-­
only a temporary appropriation occurred, havil1g not been preserved, fails. Cf

Jessup v. Redondo, 394 So. 2d 1031, 1033 (Fla. 3d DCA1981) (recognizing that
the appellee's failure to file a cross-appeal challenging the trial court's denial of its
motion for directed verdict on the issue of punitive danlages precluded it from
raising the matter on appeal).

2 See Lucas v. South Carolina Coastal Council, 505 U.S. 1003,1019 (1992) ("We
think, in short, that there are good reasons for our frequently expressed belief that

when the owner of real property has been called upon to sacrifice all economically

beneficial uses in the nanle of the common good" that is, to leave his property

economically idle, he has suffered a taking.") (cited in Initial Brief at 28).
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as a result of an inverse condemnation claim, as the case law cited in the Initial

Brief at 34 reflects, where the subject property is appropriated prior to the date of

formal acquisition, the date of the subject property's prior appropriation is,

pursuant to section 73.071(2), Florida Statutes, tIle required valuation date.

As discussed below, given the uncontested 1982 appropriation date (which

was apparently overlooked), the Court's decision upholding the 2004 "de jure"

valuation date, rather than requiring valuation to be determined as of February 9,

1982 (with interest to the date of award), not only fails to give effect to the

legislative mandate contained in section 73.071(2), but also expressly conflicts

with the First District's decision in Basic Energy Corp. v. Dep't ofCorrections ,

709 So. 2d 124 (Fla. 1st DC:A 1998) (cited in the Initial Brief at 38). For this

reason, rehearing is respectfully requested, so that the case may be remanded for

application of a correct valuation, consistent with section 73.071(2).

Rehearing Is Appropriate Where, as Here, the FtlCe of this Court's
Decision Reflects that the Trial Court's Uncontested Finding
Regarding tfle Date of Property ApprojJriation by Categorical or
Per Se "Taking," Which Was Required by Section 73.071(2) to Be
Used as the Proper~y Valuation Date, Has Been Overlooked

In the Order Ciranting Defendants' Motion in Limine on the Issue of

Condemnation Blight entered by the Trial Court in this case (R: IX at 1466), the

trial court specifically determined as follows:
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The court concludes that the most likely' date the fair market value
ended was when the County adopted the major development
moratorium on February 9, 1982. From then until the de jure taking
in 2004, condemnees were deprived of all beneficial use of their
property.

West did not file a cross-claim disputing this finding on appeal. Thus, it is

uncontested, for pu~poses of the Court's appellate valuation award analysis,

that a deprivation of the s'ubject property, constituting what this Court has

recognized as a categorical "taking," 3 occurred in this case as of 1982.

When this 1982 appropriation date is 110t overlooked, it becomes

apparent that the use of the much later de jure "taking" date for purposes of

valuation sanctioned in the Court's decision contravenes the mandate of

3 As reflected in the Initial Brief at 28, this Court has recognized that a "per se" or

categorical "taking" occurs when the owner is deprived of all beneficial use of the
land. See Collins v. Monroe County, 999 So. 2d 709 (Fla. 3d DCA 2008) (cited in
the Department's Initial Brief at 28). As this Court explained:

A facial taking, also known as a per se or categorical taking, occurs

when the mere enactment of a regulation I)recludes all development of

the property, and deprives the property owner of all reasonable

economic use of the property. See Lucas v. South Carolina Coastal

Council, 505 U.S. 1003, 1017, 112 S.<:t. 2886, 120 L.Ed.2d 798

(1992); Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regional

Planning Agency, 535 U.S. 302, 122 S.Ct. 1465, 152 L.Ed.2d 517

(2002) (holdillg that the deprivation of economic value required for a

facial takings claim is limited to the extraordinary circumstance when

no productive or economically beneficial lise ofthe land is permitted).

Collins, 999 So. 2d (it 713 (Emphasis added).
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section 73.071(2), and effects a windfall to the property owner unintended

by that statute. Section 73.071(2) provides that "[t]he amount of such

compensation shall be determined as of the date of trial, or the date upon

which title passes, whichever shall occur first." The First District in Basic

Energy recognized that, consistent with the plain meaning of this stahlte, the

date of prior appropriation, rather than the date of legal acquisition, must be

used as the valuation date in an eminent dom'lin case where the owner's

property has been "taken" prior to the lawful acquisition date.

As in this case, the court in Basic Energy addressed the implications of a

prior facial "taking" (in that case, physical) of~ property on the assessment of a

compensation award in a later-filed eminent domain action;4 thus, its analysis of

how a prior facial "taking" or "appropriation" affects the proper date ofvaluation in

such cases applies here. Specifically, the First I)istrict in Basic Energy upheld the

4 In Basic Energy] tIle Department of Correctiorls had constructed a prison on the

subject property prior to bringing its eminent domain action under section 74.401,
Florida Statutes, wllich allthorizes the acquisition of property through eminent
domain to perfect title "in any lands which [the condemning authority] is using,"

and requires compensation to "be determined as of the date of appropriation."

Construing the term "appropriation" to mean "'a taking to the exclusion of others'"

or "'a conversion of property where performed without right,'" the First District

agreed with the trial court that the correct valuation date in such a case was the

"taking" date when "the corporation was ousted from the property."
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trial court's determinatioll that "the time o:f appropriation for purposes of

compensation is the time when DOC took physical, if not lawful possession [of the

property]," i. e., the time when the prior appropriation (in that case, by a Loretto-

type, physical "taking,,)5 had occurred. Basic Energy, 709 So. 2d at at 125. While

the ouster in the Basic Energy eminent domain case was an actual physical one,

rather than its functional equivalent through de:privation of all beneficial use, the

specific type of prior facial "taking" (physical or categorical) is not dispositive, in

determining the correct valuation date. Thus, the Basic Energy Court observed

that use of the actual "taking" date rather than the later date of "lawful

appropriation" as the valuation date in that case was "supported by a plain reading

of the applicable statutes." Among these, tIle court expressly cited section

73.071(2), which requires an eminent domain a.ward to be based on the date title

passes, which the Basic Energy court construed (is the property's "taking" date:

Section 73.071(2), Florida Statutes, which applies to the

compensation determination in the maj ority of eminent domain

proceedings, provides that "[t]he amount of ... compensation shall be
determined as of the date of trial, or the date upon which title passes,
whichever shall occur first." See 21 Fla. Jur 2d Eminent Domain § 86
(1980) ("In eminent domain proceedings, the property owner's

damages must be related to the time of taking, which in some cases

5 See Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419 (1982)

(reflecting that a permanent physical occupation of land by the government, even

where such impact is not significant, effects a "t'lking").
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may be the time ofwrongful taking ofthe jproperty, bllt which usually

will be the time of institution of the proceedings.")

Basic Energy, 709 So. 2d at 125-26 (emphasis added) (additional citations omitted)

Applying this principle here, the trial court determined that the Department

had appropriated the subject properties in this case by depriving West of "all

beneficial use" of the properties as ofFebruary 9:~ 1982. Initial Brief at 13.

Consistent with section 73.()71(2), and as explained in Basic Energy, the properties

should have been valued as of this date. By apparently overlooking the 1982

"taking" determination of record, this Court's decision upholding the dejure

"taking" date rather than the undisputed prior facial "taking" date as the proper

date ofvaluation inadvertently contravenes the statutory mandate of section

73.071(2) and conflicts with the First District's Basic Energy decision.

Based on the foregoing, the Department respectfully requests this Court

grant rehearing, so that its decision reflects the proper date ofvaluation -- i.e.

February 9, 1982 (with interest to the date of cOlIlpensation award) -- which

applies where a. prior, uncol1tested "taking" date ]~recedes the deJ·ure taking date.

On that basis, it is further requested that the Court reverse the judgment appealed

from and remand this case tor hlrther proceedings consistent with the Court's

revised decision.
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Respectfully submitted this 4th day ofNovember 2009.

J A ~kirP1=E -----------• l. peJe ows , sq.
Assistant Attorney General
Fla. Bar No. 976105
Office of the Attorney General
PL-O1 The Capitol
Tallahassee, FL 32309-1050
(850) 414-3300
(850) 488-4872 (fax)

CER.TIFICATE OF COMPLIANCE

Consistent with Rule 9.300(a) Fla. R. App. P., I certify that counsel for the

Department of Environmental Protection has conferred with counsel for the

Appellees, and that opposing counsel does not believe their acquiesce is necessary

to the foregoing motion(s).

J. A.. Spejenkows ., Esq.
Assistant Attorney General
Fla. Bar No. 976105
Office of the Attorney General
PL-O1 The Capitol
Tallahassee, FL 32309-1050
(85()) 414-3300
(850) 488-4872 (fax)
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CERTIFICATE OF SERVICE

I HEREI3Y CERTIFY that a true and correct copy of the foregoing Motion

For Rehearing and Certification of Conflict filed by Appellant, Department of

Environmental Protection, has been furnished by mail this 4th day ofNovember,

2009 to the following: James Mattson, Esq., P.O. Box 586, Key Largo, FL 33037

and Andrew Tobin, Esq., P.O. Box 620, Tavernier, FL 33070.

J.1 sq. -
Assistant Attorney General
Fla. Bar No. 976105
Office of the Attorney General
PL-O 1 The Capitol
Tallahassee, FL 32309-1050
(85{)) 414-3300
(85{)) 488-4872 (fax)
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