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STA~TEMEJ~T OF 11!IE C.ji~;'3: J\I~_D FACTS

In 1997, Respondellts (C'I.landow11ers") filed petitiol1S Beneficial lTse

DeteTT11inations (BUDs) pursu3J.1t to the COllnt)r) s Year 2010 COI11prehensive Plarl

("1996 Comp Plan"). Collins, et. all v Monroe County, 999 So~2d 709, 34· Fla. J~.

Weekly D64 (Fla. 3rd DCA 2008). The BUD administrative process (then codified

at § 9.5-171, et seq., Monroe County Code) provided no mechanism for

submission, review, or authorization of specific development proposals. Section

9.5-173(a) provided that "[i]n order to establish the applicant is entitled to relief, an

applicant for a beneficial use must demonstrate that the comprehensive plan and

land development regulations in effect at the time of the filing of the beneficial use

application deprive the applicant of all reasonable economic use of the property."

Id. at D67 n. 11. Between 2002 and 2004, the Board of County Commissioners

("BOCC") rendered BUDs granting administrative relief in the form of purchase

offers, which Landowners previously agreed was the preferred relief. Id. at D65.

In addition to applying for BUD administrative relief, some Landowners

also applied for development approval. Id. at D67. All of those Landowners

obtained the building permits they requested, even after receiving final BUDs from

the BOCC. Id.

In 2004, Landowners filed their action against the County seeking

compensation for regulatory takings of their properties alleged to have begun on



[l-je dates tl1eir BJUDs were reIld_ered.. Id. at . The trial COlIlt subseqltently

grculted a, sumrllary judglnellt 011 statute of liluitatiorlS groul1ds. Id,_ 1-irle trial court

deternUl1ed. that ((the BUD petitions do not constitute the meaningful applications

l1ecessary to ripe11 an as-applied takil1g clailn" and that "the claims l11Ust be treated

ill this case as facial takings claims." Id. Lando"rl1ers' clail11s were then dismissed

because they were not filed within four (4) years of the adoption of the regulations

Landowners alleged in the BUD process to have deprived them of all reasonable

economic use of their properties. Id.

The Third District reversed, finding that Landowners' claims could not be

treated as facial claims because ". . . any facial challenges based on just

compensation principles must fail as a matter of law." Id. The Court cited record

evidence "that a stLbset of the Landowners received post-BUD building pern1its, or

even sold their property," which it regarded as "strong evidence that those

particular properties did, in fact, have development value ...." rd. The Court

nonetheless found that LandoW11ers' allegations stated as-applied taking claims,

and that the BUDs constituted "final decisions" that ripened such claims for review

when they were rendered in 2002. Id. at D66. The Court concluded that

Landowners' action was timely filed within the four-year statute of limitation. rd.

SUMMARY OF ARGUMENT

The Third District decision that the BUDs ripened an as-applied takings
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claims in tIle absellce of aPIJlications for developmellt apI)roval is ur1lJrecedel1teo.,

ar~d 111 direct COl1flict witl1 110ldings of tIle Fourth llfld First Districts that require

Sllb111ission of at least OTI.e meaningful application proposing specifIc development

before an as-applied claim can be stated. This requirement is critical to determine

whether there has been a taking because the property use a property owner

proposed is a measure of the owner's investment-backed expectations.

The Third District's decisiol1 also conflicts with the Federal ripeness policy

adopted by Florida courts in holding that Landowners' applications for

administrative relief from alleged facial takings also ripened as-applied takings

claims. Under the Federal ripeness policy, the exhaustion of administrative

remedies prerequisite is separate from the decisional fina~ity prerequisite. The

BUD process provides an administrative remedy only if the applicant establishes

the occurrence of a facial taking. The decisional finality prerequisite cannot be

satisfied by resorting to the BUD process alone because that process does not, nor

was it ever intended to, review development proposals. The United States

Supreme Court has repeatedly clarified that the "one meaningful application"

needed to satisfy the decisional finality requirement must propose a specific

property use. The Third District's decision allows owners to ripen as-applied

claims by satisfying only the exhaustion of administrative remedies requirement.

This Court should exercise its discretionary jurisdiction because the Florida
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Courts al1d Legislatllre have already determil1.ed decisions regardillg lal1d tlSe in the

Florida Keys "have (1 statewide impact." The T11ird District's decisioll mal(es it

possible for property o\\rners who never actually held a development exp,ectation to

score financial windfalls by dispensil1g with the requirement that they first gi,re tIle

aPIJfopriate govemlnental authority an opportunity to consider a specific

development proposal before pursuing as-applied tal(ings claims. This will mal(e

Monroe County and other local governments reluctant to protect environmental

resOllrces through regulation for fear of frustrating unknown development

expectations, and thus incurring takings liability.

ARGUMENT

I. Discretionary Jurisdiction Exists Because the Decision Below
Creates Express and Direct Conflict

A. The Decision Conflicts With Holdings of the Fourth and First
Districts Regarding Ripeness

The Third District held that Landowners' applications for administrative

relief under the BUD process ripened as-applied takings claims. In so holding, the

Court dispensed with the "one meaningful application" prerequisite to as-applied

taking claims that requires the claimal1t to submit at least one development

approval application that sets forth the claimant's intended use of the property.

This is in direct conflict with holdings of the Fourth and First Districts, and gives

rise to discretionary jurisdiction. Art. V, § (3)(b)(3), Fla. Const.

In Taylor v. Village of North Palm Beach, 659 So.2d 1167 (Fla. 4th DCA
4
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1995.), t!1e f~Ollrtll District affinl1ed thctt "Olle meal1il1gful aPl)licatio11~) reqllired

to ripeI1 an as~·applied tal<.ing clailll illllst actually propose de\relopmel1tti III tl1at

ca,se, the COllrt found ttle property owner's reliance on Reahard v. Lee C011]1~968

F.2d 1131 (11 th Cir. 1992) was enoneous because the owner had not filed an

application proposing a. property use, wh_ereas the owner ill Reahard had. See also

Taylor v. City of Riviera Beach, 801 So.2d 259 (Fla. 4th DCA 2001) ("[The]

application for a building permit to construct a single-family residence constituted

a meaningful application, as it set forth her intended use of the land.").

In Glisson v. Alachua, 558 So.2d 1030 (Fla. 1st DCA 1990), the First District

held that the final decision prerequisite to an as-applied takings claim requires at

least one meaningful application that proposes a specific ~se of the property at

issue. "Futility is not established until at least one meaningful application has been

filed." 558 So.2d at 1036. The First District stated that "[a] final decision may be

shown by (1) a rejected development plan, and (2) a denial of a variance." Id. In

the case at bar, Landowners who actually submitted applications proposing specific

development received building permits. This demonstrates the rationale for the

holdings of the Fourth and First Districts qualifying that a meaningful application

is one that actually seeks specific development approval. It also shows the BUD

process was intended to compensate property owners for facial takings, not

approve or disapprove of proposed development projects.
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11 ie Tllird District r:~n1ande(1 the case for "ronsideration of tll0se factors

necessary to eval11ate an a,s,"~applied tal(lng specific to each of t11e Larldowllers." 34

Fla. L6 W'eel<ly at D67. The COl-1ft correctly states thOSt> factors include "the

reasollable investn1ent-baclced expectatiol1S of each Lalldowner." Id. However, ill

holding t11at Monroe COUllty property OWllers can successfully state claims for as­

applied takings claim ill the absence of specific development proposals, tIle Court

eliminated "[o]ne measure of an owner's reasonable economic expectation."

Taylor v. Village of North Palm Beach, 659 So.2d at 1174 ("[T]he ripeness

requirement assists the trial court in detennining whether a taking has occurred.")

Landowners may attempt to minimize the precedential effect of the Third

District's decision based on the statement therein that "... the BUD Ordinance

differs from land use regulations in other jurisdictions in that it accounts for both

facial and as-applied takings, as seen in its bifurcated relief ...." 34 Fla. L.

Weekly at D66. However, when read with reference to other portions of the

Decision, this statement reveals that the Court misapprehended the BUD process.

First, the statement blatantly contradicts the Court's introductory (and

correct) finding that the provision setting forth the requisite showing for BUD

relief "requires an applicant to demonstrate that the comprehensive plan and land

development regulations in effect at the time of the BUD application deprive the

applicant of all reasonable economic use of the property." Id. at 64. This showing

-~
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is precjsely \Vllat tIle Court later states to l)e t11e standard of proof

tal(il1g. lQ~ at 65 ("A facial taking ... OCCllfS whell the Inere enactn1ent a

regulation precludes all de\!eJopment of the propert)r, and- deprives tIle property

owner of all reasonable ecol101nic use of tl1e property.") The Court also correctly

states, "[t]he standard of proof for as-applied taking is whether there has bee11 a

substantial deprivation of economic use or reasonable investment-bac}<ed

expectations." Id. at 65. No BUD provision allows granting of relief where there's

been anything less than a facial taking.

Second, § 9.5-173(a)(1)-(2), set forth at Footnote 11, plainly explains that if

the applicant makes the requisite showing of a facial taking by regulation, then

relief is bifurcated based on the purpose of the regulation; relief is not bifurcated

based on whether there has been a facial or as-applied taking as found by the Court

because the BUD process provides no relief for as-applied takings. Finally, there

was no evidence relating to the land use regulations of other jurisdictions in the

record before the Third District, nor does the decision offer any citation or

explanation of how the court reviewed the regulations of other jurisdictions.

B. The Decision Conflicts With the Federal Ripeness Policy Adopted
By the Florida Courts

In holding the Landowners' BUD applications ripened as-applied takings

claims, the Third District's decision also conflicts with the federal ripeness policy

adopted by the Florida courts. See Taylor v. Villa.ge of North Palm Beach, 659
7
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So.2d at 11 ("Fl()rida courts ha\Te adopted tIle federal r11Jeness IJolicy

requiring a G11al deterlnination frof11 tIle goverl1111e11t as to tl1e pl::rnlissill1e uses of

property."). The Tl1ird District's decision confuses the separate and distinct

ripeness reqllirelnents of decisional finality and exhaustiofl of admi11istrati\Te

ren1edies. See Williamson County Reg. Plan. Cornm'n v. Hamilton Banl( of

Johnson City, 473 U.S. 172 (1985) ("While the policies underlying the two

concepts often overlap, the fil1ality requirement is concerned with whether the

initial decisionmaker has arrived at a definitive position on the issue that inflicts an

actual, concrete injllry; the exhaustion requirement generally refers to

administrative and judicial procedures by which an injured party may seek review

of an adverse decision and obtain a remedy if the decision is found to be unlawful

or otherwise inappropriate.")

A property owner cannot satisfy the decisional finality prerequisite through

the BUD process alone because that process provides a remedy only if the

applicant establishes the occurrence of a facial taking. "The focus of the 'final

decisiol1, inquiry is on ascertaining the extent of the governmental restriction on

land use, not what the government has given the landowner in exchange for that

restriction." Suitum v. Tahoe Reg. Plan. Agency, 520 U.S. 725 (1997)(J. Scalia,

concurring in part and concurring in the judgment). BUDs are about what the

County gives in exchange for its regulatory restrictions, and not about whether a

8
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specifIC p1roperty use will be allo\'led.

COllSistC11t witll the holrlillgS of t11e FOllrt11 alld First Districts, the United

States Supreme Court ha,s repeatedly clarified tl1at in order for claimal1ts to succeed

in stating as-,a,Pl)lied tal<ings claims, they must actually submit a development

proposal. Agins v. City of Tiburon, 447 U.S. 255 (1980)(holding the OIlly issue

justiciable was whether mere enactment of statute amounted to a taking because

the owners "ha[d] not submitted a plan for development of the property of the

[challenged] ordinances permit[ted], there [was] as yet no concrete controversy

regarding the application of the specific zoning provisions."); Williamson County,

473 U.S. at 187(acknowledging that "[r]espondent ha[d] submitted a plan for

developing its property, and thus hard] passed beyond the Agins threshold ....").

In the case at bar, only some of the Landowners applied for specific development

approval al1d whatever as-applied taking claims they ripened in so doing were

mooted when approval was obtained. As for the other Respondents, the holding

that they ripened as-applied takings claims conflicts with established Florida law.

II. Jurisdiction Should Be Exercised Because the Decision Implicates
Environmental Resource Protection in the Florida Keys-An
Area of Critical State Concern

This Court should exercise its discretion to review the Third District's

decision because it llnjustifiably increases Monroe County's expOSllre to takings

liability for "regulations designed and enacted for the purpose of preserving our

9
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rrH)st preCi()llS lan(ls~" Anl1Jfose v. .;1\1onroe County, 866 So.2.d 707 (F'la. 3d DCA

2.()03). Tlle Florida Legislature a11d Tllird District lJave already recog11ized that

ciecisions regarding land use in MOilfoe County "have a statewide iJ11pact." Ide

(citing § 380.021, F]a~ Stat. (1997)). This Court reached a sinlilar co~nclusion with

respect to the statewide importance of the environmental quality of the near s110re

waters of the Florida Keys. See, Schrader v. Florida Keys Aqueduct Authority,

840 So.2d 1050, 1056 (Fla. 2003). In dispensing with the requirement that a

property owner first file the "one meaningful application" setting forth the owner's

development expectation, the Third District's decision makes it possible for a

landowner who never actually held a development expectation to score a financial

windfall. This will contribute to reluctance on the part of Monroe County and

other local governments to protect environmental resources through regulation for

fear of frustrating llnknown development expectations and thus incurring takings

liability.

CONCLUSION

For all of the foregoing reasons, Monroe County respectfully llrges

this Court to accept jurisdiction.

Respectfully submitted this Jlfkay of March, 2009.

erek V. How d ( BN 06676 1)
Assistant County Attorney
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